NOTE:	The Board of Zoning Appeals rules only on Zoning Code issues.  Building Code issues are reviewed separately.  Please be sure to check with the Building Inspector to determine if your proposal complies with Building Codes.
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All applicants, or representatives of applicants, for relief before the City  Zoning Board of Appeals should be aware of the procedure involved in applying for and receiving a determination.  First, an applicant must have received a formal decision or action by the Zoning Officer or Building Inspector as a prerequisite to taking an appeal before the Board.  Second, the applicant or their representative must present proof under the applicable legal standards that is sufficient to allow the Board to grant relief.





The following questions and answers should help:





Q.�
Who may apply to the Board for relief?�
�
�
�
�
A.�
Anyone who stands to be “aggrieved” (i.e. injured or harmed) by the decision of the Zoning Officer or Building Inspector.  Commonly the “aggrieved” party is the property owner who has been refused a permit, but an “aggrieved” party could also be a neighboring landowner who believes the officer’s decision in issuing a permit was improper and will injure him.  Also, anyone who has received an enforcement action (such as a cease-and-desist order) is eligible to take an appeal to the Board.


�
�
Q�
What types of relief can the Board grant?�
�
�
�
�
A.�
Basically, the Board can grant (or deny) two types of relief.  First, the Board may affirm, modify or reverse the decision of the enforcement officer, based on the evidence and testimony placed before the Board.  Second, the Board may grant or deny a variance, based on a specific showing of practical difficulty or unnecessary hardship.  Because of this range of powers that the Board has, it is essential that the applicant or his representative know what type of relief to request when making application to the Board.  If the applicant (either the landowner or a third party) believes the officer’s decision was incorrect, the appropriate request is for a reversal.  If the applicant landowner believes that the officer’s decision may have been correct, but that he (the landowner) can show either practical difficulty or unnecessary hardship in complying with the decision, then the appropriate request is for a variance.  It is also possible for an applicant to make a request for a reversal, and, in the same application, ask for a variance if the reversal is not granted.�
�
Q.�
What must the applicant be prepared to do?�
�
�
�
�
A.�
When an application for relief is filed, the Board will notify the applicant of a hearing date.  At any time before or during the hearing, the applicant may submit written evidence and/or argument supporting this case.  Obviously, the sooner that written testimony or material is received, the more time Board Members will have to consider the case and reach a proper decision.  Preferably, written material should be submitted with the application, or as soon thereafter as possible, so that it can be sent to the Board Members prior to the hearing.  Anyone else having an interest in the outcome of the case is also entitled and, in fact, encouraged, to submit written evidence as well.





At the hearing itself, the Board will offer the applicant and/or their representative the opportunity to present his case for relief.  The applicant may testify himself, call his own witnesses, or submit written evidence, including drawings and graphics.  Because an appeal is an adversarial proceeding, the Board will offer the City an equal opportunity to present its side of the case.  Each side will be given the opportunity to question the other, or the other’s witnesses.  In addition, the Board members themselves may ask questions.  After the applicant and the City have presented their cases, any other interested persons will be given the opportunity to speak and/or submit written material.  If necessary, the hearing may be adjourned and continued at a later date.  When all parties and interested persons have been granted the opportunity to be heard, the hearing will be closed.  At this point, the Board may go into deliberations, reach a decision, or may postpone a decision until a later meeting.  If the Board deems it necessary, the hearing may be reopened, either at that same session or at a later date.  Once the hearing is finally closed, the Board must issue its decision within 60 days.





Burden Of Proof





The applicant for relief should be prepared to make a case for relief under the rules established by the laws and the courts of New York State.  If requesting a simple reversal, the applicant must prove that the enforcement officer’s decision was incorrect according to a proper interpretation of the City Zoning Regulations.





If requesting a use variance, that is, permission to establish a use of his property not otherwise permitted in his zoning district, the applicant must prove “unnecessary hardship”.  That is, he must show:





The board of appeals, on appeal from the decision or determination of the administrative official charged with the enforcement of such ordinance or local law, shall have the power to grant use variances, as defined herein.





No such use variance shall be granted by a board of appeals without a showing by the applicant that applicable zoning regulations and restrictions have caused unnecessary hardship.  In order to prove such unnecessary hardship, the applicant shall demonstrate to the board of appeals that for each and every permitted use under the zoning regulations for the particular district where the property is located:





the applicant cannot realize a reasonable return, provided that lack of return is substantial as demonstrated by competent financial evidence;


that the alleged hardship relating to the property in question is unique, and does not apply to a substantial portion of the district or neighborhood;





that the requested use variance, if granted, will not alter the essential character of the neighborhood; and





that the alleged hardship has not been self-created.





The board of appeals, in the granting of use variances, shall grant the minimum variance that it shall deem necessary and adequate to address the unnecessary hardship proven by the applicant, and at the same time, preserve and protect the character of the neighborhood and the health, safety and welfare of the community.





If requesting an area variance, that is, permission to build in an otherwise restricted portion of the property (such as in the required front, side or rear yards, or above the required building height, or in excess of the lot coverage regulations), then the applicant must prove “practical difficulty”.





The zoning board of appeals shall have the power, upon an appeal from a decision or determination of the administrative official charged with the enforcement of such ordinance or local law, to grant area variances as defined herein.


In making its determination, the zoning board of appeals shall take into consideration the benefit to the applicant if the variance is granted, as weighed against the detriment to the health, safety and welfare of the neighborhood or community by such grant.  In making such determination, the board shall also consider:





whether an undesirable change will be produced in the character of the neighborhood or a detriment to nearby properties will be created by the granting of the area variance;





whether the benefit sought by the applicant can be achieved by some method feasible for the applicant to pursue, other than an area variance;





whether the requested area variance is substantial;





whether the proposed variance will have an adverse effect or impact on the physical or environmental conditions in the neighborhood or district; and





whether the alleged difficulty was self-created, which consideration shall be relevant to the decision of the board of appeals, but shall not necessarily preclude the granting of the area variance.





The board of appeals, in the granting of area variances, shall grant the minimum variance that it shall deem necessary and adequate and, at the same time, preserve and protect the character of the neighborhood and the health, safety and welfare of the community.











Imposition of conditions.





The board of appeals shall, in the granting of both use variances and area variances, have the authority to impose such reasonable conditions and restrictions as are directly related to and incidental to the proposed use of the property.  Such conditions shall be consistent with the spirit and intent of the zoning ordinance or local law, and shall be imposed for the purpose of minimizing any adverse impact such variance may have on the neighborhood or community.





It is highly important that the potential applicant understand and appreciate the above rules and standards under which appeals and variance decisions must be made by a board of appeals.  These standards have been set forth in law and by the courts of the State, and, if not followed, would subject the City to costly lawsuits.  Too often, an applicant will appear before the Board and offer only generalized conclusions that his proposed project will “look nice” and that it won’t bother his neighbors.  This isn’t enough.  It puts the Board in the position of having to guess what the relevant facts are, and whether the applicant is really presenting true hardship, difficulty, or a case for reversal,  The Board, therefore, urges all applicants, or their representatives, to become familiar with the applicable standards, to be guided by them in deciding whether an appeal would be appropriate, and to present clear, definite facts showing that the standards have been met.  While the board will offer full assistance to applicants who may be unfamiliar with the procedure itself, the Board cannot grant relief where proper legal proof is not adequately presented.�
�
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